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THE USE OF RADAR 


AS A LEGAL DUTY 


By Ledr. R. J. Hogan, USN 


INCE men first “went down to the sea in ships” 
there has been a constant striving for improved 
methods of navigation and the development of new 
devices for use as navigational aids. Perhaps the 
most outstanding device, developed in compara- 
tively recent times and now being utilized as a 
navigational aid, is radar. Somehow, at least to 
the uninitiated, the word “radar” conjures up vi- 
sions of an instrument incorporating within itself 
mystical properties; a device which detects objects 
obscured by distance, the darkness of the night, or 
impenetrable walls at limitless range, and then 
records them pictorially on a moving-picture 
screen. Unfortunately, this concept is false. The 
capabilities of radar are subject to definite limita- 
tions. Radar will, at its best, supply a range and 
bearing somewhat greater than the distance along 
the line of:sight. The electrical pulsations emit- 
ted by the radar transmitter must strike an object 
in order to be reflected back to the receiver. The 
receiver converts the elapsed time, the time 
elapsing between the transmittal of the electrical 
pulsation and its return to the receiver, into dis- 
tance. The effective range is dependent, among 
other things, upon (1) the height of the radar 
antenna, (2) the size and character of the target, 
and (3) the effective height of the target above 
water. 

The purpose of this article is not to present a 
dissertation on the efficacy of radar or to offer 
counsel in connection with its use, but rather to 
consider the legal effect of the use of the device 
as a navigational aid when ships become involved 
in collision. The scope of the article is limited 
to an interpretation of the law applicable to radar- 
equipped vessels in collision at sea. The body of 


this law is limited. Much room is left for specu- 
lation as to the exact extent to which the advent 
of radar as an anticollision device will affect the 
future development of the law on collisions at sea. 





This is the lawyer’s problem. The problems of a 
ship’s commanding officer are no less equally open 
to speculation. Recognition of radar’s limitations 
and knowledge of its use will be of inestimable 
benefit to the officer relying on it. He should never 
place his total reliance on radar to the exclusion 
of the rules of the road and the principles of good 
seamanship. 

There is little precedent at the present time on 
which to base any duties which may be laid upon 
radar-equipped vessels. It is, accordingly, neces- 
sary to speculate on what duties are likely to be 
required of such vessels. In most general terms 
it may be said that if a vessel is equipped with 
radar those in charge of her navigation are obliged 
to use it as a navigational aid; further, if it is 
used the information made available through its 
use is required to be interpreted correctly so as to 
avoid collision. ‘ 

In April, 1946, the United States District Court, 
Eastern District of New York, decided the case of 
Barry—Medford, 1946 A. M. C. 795, 65 Fed. Supp. 
622. This was the first instance in which the courts 
were required to rule upon the responsibility of a 
vessel for a collision at sea in failing to operate 
her radar. The Zhomas Barry, an Army trans- 
port, had been proceeding on an easterly course in 
the vicinity of Georges Bank, at a speed of 18 
knots. A fog bank was sighted dead ahead of the 
Barry and was entered by the vessel 2214 minutes 
later, without any reduction in the speed of the 
vessel. The first fog signal was sounded on her 
whistle on entering the fog and the second was 
sounded about a minute later. The collision oc- 
curred within approximately two minutes after 
the Barry entered the fog bank, the Barry strik- 
ing the fishing trawler Medford on the port side, 
just forward of amidships. As the Barry picked 
up sternway in response to a full astern bell, given 
after sighting the trawler, her bow was withdrawn 
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from the hole in the Medford and the trawler sank 


immediately. The Barry was equipped with radar. 
The radar was not, however, placed in operation 
prior to entry of the fog bank by the vessel. The 
Medford, at the time of the collision, was en- 
gaged in trawling. Lookouts were not stationed 
on the bow of the vessel. She was signaling by 
blowing one long blast on her whistle, followed 
by two short ones. This signal was contrary to 
the signal required by the International Rules 
of the Road, which provides in Article 9 that a 
vessel when trawling in fog shall, at intervals of 
not more than one minute, make a one-blast whistle 
signal, each blast to be followed by ringing of a 
bell. Counsel seized upon the failure of the Med- 
ford to post a lookout and to sound proper signals, 
to argue before the court that these faults con- 
tributed to the disaster. He contended that the 
Medford was mutually at fault with the Barry, 
and the court, therefore, could only render a mu- 
tual-fault decision calling for division of 
damages. 

In support of counsel’s argument, reliance was 
placed upon a rule of law established by the Su- 
preme Court of the United States in the Pennsyl- 
vania, 86 U. S. 125. The rule upon which counsel 
relied states, in substance, that when a ship at 
the time of collision is in actual violation of a 
statutory rule intended to prevent collision, it is 
no more than a reasonable presumption that the 
fault, if not the sole cause, was a contributory 
cause of the disaster. In such a case, there rests 
upon the ship the burden of showing, not merely 
that her fault might not have been one of the 
causes, or that it probably was not, but that it could 
not have been a cause. 

The court found that the absence of a lookout 
and the blowing of one long blast followed by two 
short ones instead of by the ringing of a bell by 
the Medford, was not a cause of the collision. 
The court said, in rendering its decision for the 
trawler Medford: 


“The failure of the Barry to use her radar 
is the most serious and sinister aspect of this 
case. The perfection of that device is thought 
to have invoked a new concept of the responsi- 
bilities of vessels so equipped, touching their 
handling and operation in or near a fog 
wk F.3 

The offending ship could have informed her- 
self of the presence and track of the Medford 





in abundant time to have avoided by a wide 
margin any danger whatever of striking her. 
Under such circumstances, it is impossible to 
to yield to the argument for the Barry, that her 
conduct is to be condoned to any extent, in view 
of her failure to employ the very device which 
was installed to prevent a collision.” 


Here, then, is a duty laid upon radar-equipped 
vessels to use the radar in or near a fog. There 
seems little question that this duty would also 
apply under any conditions of reduced visibility. 
Dictum in the opinion indicates that, with radar in 
operation, the court would require further that a 
series of ranges and bearings be taken and plotted 
to determine course and speed of the target in time 
to take avoiding action. The court said: 


“For the stipulated proof here is that the offend- 
ing ship could have informed herself of the pres- 
ence and track of the Medford in abundant time 
to have avoided by a wide margin any danger 
whatever of striking her.” 


For purposes of speculation, the question may 
well be asked, “What is the case when, in a fog, a 
vessel forward of the beam ‘is picked up by radar? 
Is the vessel equipped with radar required, under 
Article 16 of the International Rules of the Road, 
to stop her engines and then navigate with cau- 
tion?” It is apparent that if the rule is inter- 
preted literally, the answer is “No”, for the rule 
states : 


“A steam vessel hearing, apparently forward of 
her beam, the fog signal of a vessel, the position 
of which is not ascertained shall, so far as the 
circumstances of the case admit, stop her engines 
and then navigate with caution until danger of 
collision is over.” 


Radar usually will detect a vessel long before its. 


fog signal can be heard. Accordingly, there 
would be sufficient time to determine the track of 
a vessel in fog and thus avoid her. Assuming 
that, after avoiding action is taken, a vessel’s fog 
signal is heard, there would seem to be no reason 
to require that the engines be stopped, inasmuch 
as her position has already been ascertained by 
means of radar. However, if there is any doubt 
that the vessels would clear, common sense, which 
is merely another phrase for good seamanship, 
would dictate strict compliance with the rules, in- 
cluding a reduction of speed until all danger has 
passed. 








— + © ee OF 6  @COQrmeaQsdaas 


ee ee ee il ee a a ee, ee” ee ee ee, 











Moderate speed in a fog, or under conditions of 
reduced visibility, even on the open ocean, has been 
defined by the Supreme Court as any speed which 
will enable the vessel to come to a dead stop within 
half the distance of visibility. There seems little 
doubt but that the courts will continue to apply the 
present rule as to what is moderate spéed in a fog, 
even though one of the vessels involved in a colli- 
sion had radar equipment in operation. In a fog, 
speed of 15 knots by a vessel with radar in opera- 
tion is moderaté only so long as the ship is able to 
avoid collision by intelligent application of the 
information supplied by radar. The fact that a 
collision occurs indicates a lack of careful regard to 
the existing circumstances and conditions. Care- 
ful regard to these would require the vessel 
equipped with radar to make a determination of 
the track of the other vessel, and then to take 
proper avoiding action. 

In a recent case, the Australia Star—Hindoo, 
1947 AMC 1630, decided by the United States Dis- 
trict Court for the Southern District of New York, 
there was again before the court the question as to 
whether a radar-equipped vessel was negligent in 
failing to use, her radar as a navigational aid and 
anticollision device. The Australia Star was pro- 
ceeding at full speed of 15 knots, in a southwest- 
erly direction, en route from United Kingdom to 
Cristobal. The Hindoo was travelling at full speed 
of 10 knots on course from Guantanamo, Cuba, to 
Cartagena, Colombia. The ships were running 
blacked out through waters where the presence of 
enemy underseas craft was suspected. The Aws- 
tralia Star was proceeding singly, with her radar 
in operation. The Hindoo had no radar. She was, 
however, being escorted by the USS P'C-616 which 
was equipped with radar. - Twenty-eight minutes 
prior to the collision, the Australia Star picked up 
the Hindoo on her radar at a range of 16,000 yards, 
25 degress on her starboard bow. Testimony from 
the crews of both the Australia Star and the escort 
vessel was that the navigation lights of the Aus- 
tralia Star were on about twelve minutes prior to 
the collision. Because of insufficient lookouts, the 
Australia Star lights were at first not seen by the 
Hindoo. . Ten minutes before the collision, a green 
light was finally observed by the Hindoo, but time 
was wasted because of a search through the signal 
guide in the belief that it was an aircraft warning 
signal being given by the escort vessel. When the 
light was at last recognized as a starboard naviga- 


tion light of an unknown vessel, it was too late. 
The Hindoo went hard starboard in extremés, but 
collision could not be avoided. 

With respect to the use of the radar by the 
Australia Star, the court had this to say: 


“Since the heading of a ship can be plotted from 
its bearing and distance at two or more points 
in time, the radar operator can with great ac- 
curacy plot the heading of a ship after taking a 
number of radar readings. 

“* * * the Australia Star had ready at hand 
apparatus which made these conjectures and in- 
ferences only second best guides for her naviga- 
tion. By means of her radar the Australia Star 
could observe the Hindoo and determine her 
heading and speed with greater exactitude than 
if the Hindoo had shown her navigation lights. 
By means of the intelligence radar supplied she 
could have navigated safely with respect to the 
Hindoo without relying on the surmises, in the 
one case, that the Hindoo’s continued darkness 
was in fact a signal, ‘I am keeping clear of you,’ 
and in the other, that the Hindoo was maintain- 
ing a steady course and speed. Had the master 
made more intelligent use of his radar he would 
have known at 9:24 p. m. that he was almost 
certainly on a collision course and would have 
taken precautionary measures. 

“* * * The notion that a ship, equipped with 
radar, may, once her navigation and range lights 
are bright, plunge through the seas at 15 knots 
in the hope that all other craft will keep clear 
of it can not be accepted as a rule of safe and 
prudent navigation. 

“Tt has been suggrested that to hold the Australia 
Star at fault is to penalize her because of her 
equipment with radar. That is a misconception. 
The conduct which is regarded as negligent on 
the part of a person of sound vision is not the 
same as that which is condemned when practiced 
by the blind. The fault of the Australia Star 
is that she chose to remain blind when she had 
the means to see. ; 
“Prudent navigation involves taking advantage 
of all the safety devicesat hand. * * *” 


The court made a finding in this case of mutual 
fault. By its finding, the court added to the 
precedent established in the Barry-Medford deci- 
sion, that a vessel equipped with radar shall use it 


when the circumstances demand. This case differs 


from the Barry-Medford case in that the Aus- 
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tralia Star was operating her radar, whereas the 
Barry, although equipped with one, did not use 
it in approaching a fog bank. 

From the holdings in the two cases, one can 
expect that a radar-equipped vessel, operating in 
a fog or under conditions of low visibility, must 
place her radar in operation and, in addition, 
must obtain a succession of ranges and bearings 
in order to determine course and speed of any 
vessel picked up by radar. In summation, the 
following can now be stated, in view of the present 
state of the law: A, that radar-equipped vessels, at 
all times of reduced visibility, should use radar to 


determine the track of targets; B, should run | 


at sighting speed when, (1) a target is first de- 
tected at a short range, (2) no plot is being made, 
or (3) rain, snow, or sea return obscures the radar 
screen; C, should maintain a continuous plot to 
detect any changes of course or speed by other 
vessels; and D, should take such avoiding action 
as would be dictated by good seamanship and 
prudent navigation. 

The records show that radar-equipped vessels 
running at moderate speeds in thick weather can 
and do become involved in collisions. The rules 
on fog navigation are still in effect. It still takes 
a human being to take the action necessary for the 
avoidance of a collision. It must be emphasized 
that the availability of radar as a navigational 
aid does not provide a substitute for human intel- 
ligence or an excuse for failure to follow the 
dictates of prudent seamanship. On the contrary, 
it gives rise to a higher degree of duty commen- 
surate with the improved availability of naviga- 
tional information. 


LAW AND POLICY 


ECAUSE unauthorized absence continues to 

be the most prolific source of legal proceedings 

in the Navy, it follows logically that the time spent 

in the administration of justice in such cases di- 

rectly affects the amount of clerical or administra- 
tive work required in those cases. 


Knowledge of Naval Courts and Boards, alone, - 


is not sufficient to enable officers concerned with 
the administration of justice to perform their 
duties properly. That volume discloses the laws 
pertaining to offenses, the procedures necessary to 
bring cases to trial and finding, and the rules of 


evidence by which legal proceedings are governed. 


Frequently, however, directives issued by the Sec- 
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retary of the Navy or the Chief of Navy Personnel 
which relate to procedure, or which state policies 
of the Navy Department with regard to trials, 
are promulgated in BuPers circular letters pub- 
lished in the Navy Department Bulletin. 

In consequence, legal proceedings, though gov- 
erned by the laws set forth in Naval Courts and 
Boards, must comply also with current directives 
of the Secretary and BuPers. For example, 
BuPers Circular letter No. 105-48 (48-399, Navy 
Department Bulletin, 31 May 1948) amplifies the 
instructions contained in the BuPers Manual cov- 
ering cases of unauthorized absence and desertion. 
This letter refers to a SecNav letter of 17 October 
1946 (All Ships and Stations Letters July—Decem- 
ber 1946, 46-2041). Paragraph 6 of the SecNav 
Letter directs that in “all cases of desertion, a plea 
of not guilty must be entered for the accused and 
evidence will be taken.” 

BuPers circular letter No. 113-46 (AS&SL Jan- 
uary—J une 1946, 46-1148) lists and illustrates com- 
mon errors in recording the absence of enlisted 
personnel in their service records. Since the effect 
of many of these errors is to render them inadmis- 
sible as evidence of the offense, particular care 
should be taken to recognize and avoid them. 

Not all the valuable directives which affect the 
administration of justice relate to unauthorized 
absence. Commanding officers throughout the 
service will wish to have in mind always the pro- 
visions of BuPers circular letter No. 216-46 
(AS&SL July—December 1946, 46-1940) which re- 
lates to the termination of probation by command- 
ing officers for subsequent offenses of their per- 
sonnel. A search of the index in All Ships and 
Stations Letters and the Navy Department Bulle- 
tin Cumulative Edition dated 31 December 1943, 
should assist in the compilation of a reference 
manual on Department and Bureau directives gov- 
erning legal and disciplinary procedures, for ready 
reference. By keeping current with the semi- 
monthly Navy Department Bulletins, a permanent 
file of directives affecting justice can be maintained 
with ease. 

It is recommended that a reference table, or in- 
dex to the ship’s manual of pertinent Circular 
Letters be attached to the “working copy” of Naval 
Courts and Boards in each ship and station. The 
elimination of time-consuming searches for that 
elusive “something I saw somewhere” will make 
the administration of justice better, sounder, and 
less tedious to those concerned. 
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brome article deals with the problems of plead- 

ing and proof of offenses committed in viola- 
tion of the “U. S. Navy Regulations, 1920”, “Navy 
Department General Orders”, Alnavs, Bureau 
manuals, Uniform Regulations, Naval District or 
Station orders and so forth. Since 1944 there have 
been over fifty opinions of the Judge Advocate 
General written on various phases of this subject. 
This large number of opinions indicates the con- 
fusion which exists in the minds of persons in the 
field handling cases which fall into the category 
of violations of published orders. 

There are three elements which must be kept in 
mind at all times: (1) the necessity of pleading the 
order verbatim in the specification; (2) the neces- 
sity of proving the existence of the order to the 
court; (3) the necessity of proving that the ac- 
cused had actual or constructive knowledge of the 
order. 

At the outset the reader is reminded that these 
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articles in the JAG JOURNAL are not legal au- 
thority and should not be cited as such. This ar- 
ticle represents the author’s own beliefs, based on 
study and research. Throughout this article cer- 
tain presumptions will be made for the purpose 
of presenting numerous existing anomalies, and of 
resolving them. Italics and bold faced type have 
been inserted in quoted passages for the purpose 
of emphasis. 

A convenient point of departure may be found 
in C. M. O. 12, 1946, 407 which will be referred to as 
the “Wescoat case”. In this case the accused was 
tried for violating a division general order. The 
case was set aside because the prosecution failed 
to prove that the accused had actual or construc- 
tive notice of this order. In the opinion there is 
a summary of the existing law as it relates to plead- 
ing and proof of the various types of regulations 
and orders issued to the naval service. It is neces- 
sary in analyzing this summary to backtrack to 
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N. C. & B. Sees. 3 (ce), 3 (d), 4, 27, 309. 

Section 3 (c) simply lists as one source of writ- 
ten naval law “The Navy regulations”. Section 
3 (d) entitled “Orders and instructions” adds 
further sources of written naval law to those enu- 
merated above, and specifically to “Navy regula- 
tions”. These sources are listed as follows “. . . 
general orders, uniform regulations, signal and 
drill books, manuals of the separate bureaus of the 
Navy Department, and other similar publications”. 
These are all issued by the Secretary of the Navy. 
Either from oversight or by design no mention of 
orders and regulations issued by other competent 
authorities is made under the heading of “Sources 
of written naval law” or “Sources of unwritten 
navallaw”. Jtis important, however, for the read- 
er to bear in mind that “Navy regulations” are sep- 
arate and distinct in Sec. 3 (d) and to further pon- 
der the distinction between orders and instructions 
issued by the Secretary of the Navy and those is- 
sued by local commanders. 

Section 4 of Naval Courts and Boards provides: 
“Knowledge of naval law required.—Each officer 
and enlisted man is presumed to have knowledge 
of Navy regulations and general orders; and al- 
though ignorance of them may be considered as an 
extenuating circumstance, it does not excuse one 
guilty of an infraction thereof nor relieve him 
from the consequence of his acts.” 

This section immediately follows Sections 3 (c) 
- and 8 (d). It raises a question of punctuation 
which on the surface may sound like bickering, 
but actually is of prime importance. In its sim- 
plest form, the question is: “Does the term ‘Navy 
regulations and general orders’ as used in Section 
4 mean ‘U. S. Navy Regulations, 1920 and Navy 
Department General Orders’, or does it mean 
‘U. S. Navy Regulations, 1920’ and all other or- 
ders and instructions outlined in Section 3 (d) ?”. 
The divergent views on this subject have been 
the primary cause of the more than fifty opinions 
referred to above. Logically, the tendency is to 
believe that “Navy regulations” in all three places 
means the same thing, i. e., “U. S. Navy Regula- 
tions, 1920” and there is merely a proofreading 
error in failing to capitalize the “r”. Accepting 
this theory for the present, let us turn our attention 
to the summary set out in the Westcoat case: 


“A. Navy regulations and general orders is- 
sued by the Secretary of the Navy need not be 
pleaded or proved. To convict of a violation 


thereof, the court will take judicial notice of 
their existence and the accused is presumed to 
know their contents (N. C. & B., sec. 4). 

“B. All other regulations and orders, by 
whomever issued, are characterized as local. 
They must be alleged verbatim in the specifica- 
tion and proved like any other fact (N. C. & 
B., sec. 27). i 

“C. Proof of local regulations and orders re- 
ferred to in (B) above requires: 

a. Proof of the fact of their issuance by 
the commanding officer, that is, their ewist- 
ence. Asto the manner in which the existence 
may be proved, local regulations and orders 
are divided into two classes: 


1. Those that apply generally to the com- 
mand in which the court is sitting which 
may be judicially noticed (N. C. & B., sec. 
309; C. M. O. 3, 1929, 3) ; and 

2. Those that apply only to a particular 
unit or subdivision of the command and 
not generally to the command in which the 
court is sitting, and of which the court may 
not take judicial notice but the existence of 
which must be proved by competent evi- 
dence. 

b. Proof of due promulgation, so as to 
charge the accused with actual or constructive : 
knowledge of the contents of the local regula- 
tions and orders. As to the manner of proof, 
the court may not take judicial notice; must 
be proved by competent evidence.” 


Since paragraph “A” cites Section 4, N. C. & B., 
it is logical to assume that the “Navy regulations 
and general orders” referred to therein means the 
same thing in both instances. If we go on the 
assumed theory of an error in proofreading, sub- 
sequent published cases to the Wescoat case are 
difficult to reconcile. See C. M. O.’s 4, 1947, 89 (vio- 
lation of an order contained in a letter issued by 
the Secretary of the Navy; disapproval indicated 
but set aside on other grounds) ; and 5, 1947, 125- 
(violation of Uniform Regulations). In neither 
of these cases were the orders alleged verbatim in 
the specification, as required by paragraph “B” 
of the Wescoat summary. They were not viola- 
tions of “U. S. Navy Regulations, 1920” or “Navy 
Department General Orders”; they were pleaded 
under the wrong charge (another facet of the dis- 
cussion which will be developed in a subsequent 
article). 








The discussion will be narrowed now to the 
effect of the “Aull case” (C. M. O. 5, 1947, 125) in 
order to obtain simplicity. The offense was a vio- 
lation of Article 1-1 (b) of Uniform Regulations, 
under the charge “Violation of a Lawful Regula- 
tion Issued by the Secretary of the Navy”. The 
accused did not object to the failure to plead the 
Article verbatim (as shown in the actual record) 
and consequently either the “must” requirement 
of Paragraph B of the Wescoat summary is prop- 
erly a “should”, or Uniform Regulations is pro- 
moted to Paragraph A of the summary and falls 
into the category of “Naval regulations or general 
orders”. The choice is not easy to make. Choos- 
ing the latter, it presumes that all persons are as- 
sumed to know the contents of all orders and in- 
structions as outlined in paragraph 3 (d) of Naval 
Courts and Boards, no matter how remote the or- 
ders may be from the duty the accused performs. 

Turning our attention to Section 27 of N. C. & 
B., the problem of the specification now assumes a 
new aspect. This section provides in part that it 
is not essential to state in the specification that an 
offense was committed in breach “of any Federal 
statute ... or general regulation, as the court 
takes judicial notice of such statute . . . or regu- 
lation . . ., but whenever the offense comes di- 
rectly under any other enactment (foreign law, mu- 
nicipal ordinance, or local ship or station order), 
the same should be set forth verbatim in the speci- 


fication and proved like any other fact”. Here the 
term “general regulations” appears. It gives the 


interpreter a choice as to what it means. “Navy 
regulations” is not used, and from the specific ex- 
ceptions listed in the parentheses, it would appear 
that “general regulations” includes the Navy Reg- 
ulations plus the orders or instructions outlined in 
section 3 (d) of N.C. & B.. Section 309, though 
on the subject of judicial notice, further indicates 
this by the following language : “Matters of which 
courts may take judicial notice need neither be 
charged nor proved.” Preceding this statement 
is the following, “Courts should take judicial 
notice of . . . Navy Regulations, generai orders, 
and bureau manuals, including the Marine Corps 
Manual; . . . official. drill books; general orders 
of the command in which the ceurt is sitting, etc.” 
Since Section 27 is the basis of Paragraph “B” of 
the Wescoat summary, it seems to definitely pro- 
mote Uniform Regulations and so forth into the 
“Navy regulations and general orders” category. 
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Further, it should be noted that where “must” is 
used in Paragraph “B” of the Wescoat summary, 
“should” is used in Section 27, N. C. & B. 

The tendency now is to adopt the premise that 
the “proof-reading” error exists only in Sections 
3 (c) and 3 (d), and that the intent was to capi- 
talize the “small r” and that in Section 4 the intent 
was to include the phrase “Navy Regulations and 
orders and instructions,” referred to in 3 (d) in - 
place of “Navy regulations and general orders”. 
Transplanting this to Paragraph A of the Wescoat 
summary that paragraph would now read: 


“A. Navy Regulations and orders and instruc- 
tions issued by the Secretary of the Navy need 
not be pleaded or proved. To convict of a vio- 
lation thereof, the court will take judicial notice 
of their existence and the accused: is presumed 
to know their contents (N. C. & B., secs. 3, 4, 27, 
309).” | 


The Aull case would then stand as an example of 
merely using the wrong charge, and can be recon- 
ciled as to its failure to allege the article in Uni- 
form Regulations verbatim in the specification 
with the proposed change of wording of the Wes- 
coat summary. 

A further minor change is now desirable to in- 
clude one type of “local” order within paragraph A 
of the summary. Section 309 N. C. & B. includes 
“general orders of the command in which the court 
is sitting” as among the types of orders of which | 
the court may take judicial notice and consequently 
need not be charged or proved. If this category 
could be placed in the folds oi paragraph A, then 
Section 309 could be reconciled with Sections 4 
and 27 and the modified summary. There seems 
to be no legal reason for not including this category 
in Paragraph A. However, the Wescoat case opin- 
ion makes it essential to prove actual or construc- 
tive knowledge of the order on the part of the ac- 
cused. Therefore, unless the wording of Para- 
graph A is radically changed the division general 
orders will not fit into it. 

What is the solution? If the court can take 
judicial notice of all of the regulations, orders and 
instructions listed in Section 309, N. C. & B., and 
yet the accused is not presumed to have knowledge 
of certain types of these which need not be charged 
or proved, what must the pleader and judge advo- 
cate do? The law as it stands today appears to be 
as follows: 














1. Violations of “U. S. Navy Regulations, 
1920,” are properly pleaded under the charge 
“VLRSN.” N.C. & B. Sec. 75. 

2. Violations of “Navy Department Gen- 
eral Orders” are properly pleaded under the 
charges “VLGOSN.” N.C. & B. Sec. 75. 

Neither of these need be pleaded (charged) or 
proved, nor does it have to be shown that the 
accused had actual or constructive knowledge of 
them. (N.C. &B. Sees. 27,309.) 


3. Violations of “Uniform Regulations” are 
properly pleaded under “C to P”, and so long 
as they fairly apprise the accused of the offense 
intended, the regulation need not be alleged 
verbatim in the specification (CMO 5, -1947, 
125) ; its existence need not be proved before the 
court (N. C. & B. Sees. 27, 309). As to whether 
or not it must be shown that the accused had 
actual or constructive notice of the violated 
regulation is an open question. Undoubtedly 
in view of the Wescoat summary as it now 
stands it is advisable to prove notice (N. C. & 
B. 309).+ If in subsequent CMO’s or other lawful 
opinions it is decided that “Navy regulations 
and general orders” as used in Paragraph A of 
the summary, includes al/ orders and instruc- 
tions issued by the Secretary of the Navy, then 
it would not be necessary to prove notice. 





4. Similar remarks apply to violations of 
other orders and instructions issued by the Sec- 
retary of the Navy, except “Navy Department 
General Orders” and “U. S. Navy Regulations, 
1920”. So long as the accused is fairly apprised . 
of the offense with which he is charged, a fail- 
ure to plead the violated order would not appear 
to be prejudicial. The safer course is to plead 
and prove the violation (N. C. &.B., Sec. 309). 

5. Violations of general orders of the com- 
mand in which the court is sitting are prop- 
erly charged under C to P (CMO 12, 1946, 407). 
Whether they need to be pleaded verbatim or 
not is open to conjecture. N.C. & B., Sec. 309, 
states that they need neither be charged or 
proved. CMO 12, 1946, 407 requires proof of 
notice to the accused. -The Wescoat case sum- 
mary requires pleading, proof of existence and 
proof of notice to the accused. If the summary 
is looked upon as dictum only, then only notace 
of the part of the accused need be proved. The 
safe course is to plead them verbatim and prove 
their existence and the accused’s knowledge. 

6. Violations of ship, station, and other 
local orders are properly pleaded under “C to 

Pp” (N.C. & B. 47, 98). They need be pleaded 
verbatim in the specification, their existence 
must be proved to the court, and knowledge of 
the order on the part of the accused must be 
shown. 


INTERNATIONAL LAW 


By Commander J. 0. Collins, USN. 


— past decade has witnessed the acceptance 

by the United States Government of an in- 
creasing responsibility in world affairs with the 
result. that the subject of international law has 
steadily advanced to new peaks of importance in 
the minds of the American people. World-wide in 
its field of action, the United States Navy has 
viewed this development with interest and ap- 


proval. But the Navy has not. been satisfied with . 


the role of a mere spectator. At the present time, in 
fact, the Department is participating in or spon- 
soring projects aimed at improving and amplify- 





ing international law and educating its personnel 
so that they will have a better understanding, 
partjcularly of that part of the law which affects 
the Navy and Marine Corps. 

A highly important project is concerned with 
the revision of international conventions. The 
Navy Department, in conjunction with the Depart- 
ments of State, Justice, Army and Air Forces, and 
the American Red Cross, is represented on an 
Interdepartmental Committee concerned with the 
revision of two international conventions, namely, 
the Geneva Convention of 27 July 1929 governing 
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Red Cross activities and treatment of prisoners of 
war, and the Tenth Hague Convention of 18 
October 1907 for the Adaptation to Maritime 
Warfare of the Principles of the Geneva Conven- 
tion of 6 July 1906. 

The committee originally prepared a tentative 
revision of the 1929 convention based upon the 
teachings of experience during World War II. 
The resulting draft was then used by a delegation 
representing the United States at the International 
Conference of technical experts, held at Geneva, 
Switzerland, in April 1947. By referring to notes 
taken at that conference, the Interdepartmental 
Committee has been working on a revision of its 
draft. 

A main objective of the committee was to 
reduce to a minimum the points of difference with 
other participating countries and at the same time 
to maintain those principles regarded as sound and 
imperative to the interests of the United States. 
The committee follows the policy of altering the 
drafts only when absolutely necessary to correctly 
state the proposed positions of the United States. 

The resulting draft is a consolidation of the 
Committee’s text and a suggested revision of the 
1929 convention which was received from the In- 
ternational Committee of the Red Cross and which 
will be used as a basis for further discussions at 
the 17th International Red Cross Conference 
scheduled for August 1948, in Stockholm, Sweden. 

The Navy also has an interest in the proposal 
to codify the laws and customs of war. The Sixth 
Committee of the General Assembly of the United 
Nations has’ authorized the United Nations Com- 
mittee on the Progressive Development of Inter- 
national Law and its Codification to include on 
its agenda the compilation of an International 
Criminal Code. The War Crimes Branch, Civil 
Affairs Division, sometimes called the National 
War Crimes Program, had anticipated the move- 
ment to codify the said law by establishing a full- 
time unit engaged in digesting the substance of 
United States war crimes trial records. To, date 
this unit has been composed of Army personnel 
but since the War Crimes Office is a joint activity 
in which the Navy, in addition to world-wide par- 
ticipation, conducts its own war crimes trials at 
Guam, its interest is obvious. 

Through its various departments and educa- 
tional institutions the Navy has inaugurated one 
course of instruction in international law and con- 
templates another. The Naval War College cor- 
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respondence course in international law is 
comprehensive in its scope and emphasizes the 
naval aspects of the subject. The other course, 
which is in the preparatory stage, is sponsored by 
the Bureau of Naval Personnel in connection with 
the important Reserve Officer training program. 
The manual on this subject, “Tentative Instruc- 
tions for the Navy of the United States Governing 
Maritime and Aerial Warfare” (Rep. 1944), 


. probably is in need of revision and supplementa- 


tion. For example, let us: examine some of the 
existing international law pertaining to the use of 
submarines by belligerents. We may best begin 
with a digest of the present general background. 
In order to properly carry out their respective mis- 
sions, the various branches of the armed forces 
must be constantly on the alert to discover and 
perfect new weapons and devise defenses against 
them. This fact has received emphasis because of 
the recent breakdown of discussions within the 
United Nations concerning the control of atomic 
energy. Experience has demonstrated that no 
nation can afford to reduce its armaments unless 
there is certainty that the other nations will do 
likewise. Without acceptable guarantees, backed 
by frequent inspections and other checks, the 
complete abandonment of a potent military weapon 
would be a naive and incompetent act. 

It was not surprising, therefore, to find that 
despite an expressed desire of the United States, 
following World War I, to outlaw the submarine 
as a commerce raider, other nations, lacking power 
on the surface of the sea, were loath to give up 
their equalizer. As a result, the submarine re- 
mained an accepted type of warship, subject to 
only one international treaty provision, namely, 
article 22 of the London Naval Treaty of 1930, 
which reads as follows: 


“The following are accepted as established rules 
of international law: (1) Zn their action with 
regard to merchant ships, submarines must con- 
form to the rules of international law to which 
surface vessels are subject. [Italics supplied. ] 
(2) In particular, except in the case of persist- 
ent refusal to stop on being duly summoned, or 
of active resistance to visit and search, a war- 
ship, whether surface vessel or submarine, may 
not sink or render incapable of navigation a 
merchant vessel without having first placed 
passengers, crew, and ship’s papers in a place 
of safety. For this purpose the ship’s boats are 
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not regarded as a place of safety unless the 
safety of the passengers and crew is assured, in 
the existing sea and weather conditions, by the 
proximity of land, or the presence of another 
vessel which is in a position to take them on 
board. [Italics supplied.] The high contract- 
ing parties invite all other powers to express 
their assent to the above rules.” (4 Treaties and 
Conventions, p. 4757.) 


During World War II the submarine became 
a more vulnerable target than it had been in World 
War I, for while it was faster, had greater range, 
and carried better armament and communication 
facilities, its location was divulged by radar and 
sonar devices, by aircraft reconnaissance, and by 
the “lying in wait” tactics of convoying vessels 
which lingered just over the horizon hoping that 


, the submarine would carelessly reveal its position. 


It thus became foolhardy for any submarine to 
attempt to comply with article 22 in all respects. 
As a consequence we had numerous instances of 
violations. even more aggravated than the case of 
the unarmed American merchant ship Robin Moor, 
which was sunk in the South Atlantic Ocean by a 
German submarine on 21 May 1941, within 30 min- 
utes of the time the first warning was given by the 
commander of the submarine. Her nationality 
was clearly indicated and known to the submarine 
commander. The passengers and crew, left afloat 
in small lifeboats, were accidentally discovered 2 to 
3 weeks later by friendly vessels. In a message 
to Congress on 20 June 1941, President Roosevelt 
said,“* * * under internationallaw * * * 
the belligerent is required to place the passengers 
and crew in places of safety. * * * the total 
disregard shown for the elementary principles of 


international law and of humanity brands the - 


sinking of the Robin Moor as the act of an inter- 
national outlaw.” 

With America’s entry into World War II, all 
its merchant vessels were accompanied by an armed 
guard. In this connection it is well to revert 
to 1 December 1921 when Chairman Charles Evans 
Hughes read a report. adopted by the advisory 
committee of the American delegation then at- 
tending the fifth meeting of the Committee on 
Limitation of Armaments. That report contained 
the following passages: 


“During the World War, an account of the 
vulnerability of the submarine and on account 
of the probability of its sinking the vessels it 


captured, the tendency was for all merchant 
ships (including neutrals) to arm themselves 
against the submarine. Such action greatly 
hampers the activity of the submarines and 
tends toward illegal acts both by the merchant 
vessel and by the submarine. * * * The 
merchant ship sank the submarine if it came near 
enough; the submarine sought and destroyed 
the merchant ship without even a knowledge of 
nationality or guilt. 

Submarines were largely responsible f ~ the ex- | 
tensive arming of merchant vessels, neutral and 
belligerent, during the World War. The aver- 
age merchant vessel could not hope to arm 
effectively against enemy surface combatant 
vessels and as a rule submits to visit and search 
without resistance. Prospects of saving the ship 
and certainty of safety to personnel have caused 
them to accept as the lesser risk the visit of 
belligerent surface vessels. When, however, as 
in the World War, they met a belligerent sub- 
marine, with a strong probability of being sunk 
by that submarine, the law of self-preservation 
operated and the merchant ship resisted by every 
means in its power. Defensive armament was 
almost sure to be used offensively in an attempt 
to strike the first blow. The newt step was for 
each to endeavor to sink the other on sight. 
* * * Laws should be drawn up prescribing 
the methods of procedure of submarines against 
merchant vessels both neutral and belligerent. 
* * *” (Conference on the Limitation of 
Armaments, Washington, 12 November 1921-6 
February 1922, p. 492 ff.) [Italics supplied.] 


As a matter of history, the foregoing conference 
drafted articles on the subject. Although the 
United States, Great Britain, Italy, and Japan 
ratified, the treaty never came into effect. The 
French Government 1efused to ratify. However, 
the five powers did ratify article 22 of the 1930 
London Naval Treaty and by the end of August — 
1939, 48 countries had either ratified or expressed 
their adherence, including Germany, Japan, and 
Italy. Article 22, less restrictive toward sub- 
marine action than the 1922 provisions, has thus 
superseded the latter as the latest international. 
treaty provision on the subject. 

It is submitted that the following articles of the 
Harvard Research Draft Convention on the Rights 
and Duties of Neutral States in Naval and Aerial 
War are an improvement over article 22 of the 1930 
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London Naval Treaty, which might better have 
assimilated “defensively” armed merchant vessels 
to warships. 


“Articte 2: * *- * belligerent merchant 
vessels, whether surface or submarine, shall, if 
armed for defense or offense, be assimilated to 
warships. 

“Articte 54: In their action with regard to 
unarmed merchant vessels, belligerent subma- 
rines and aircraft must conform to the rules of 
international law to which surface vessels are 
subject, except as otherwise provided in this 
convention. 

“Articte 55: In their action with regard to 
enemy armed merchant vessels, belligerent war- 
ships, whether surface or submarine, and bel- 
ligerent military aircraft are governed by the 
rules applicable to their action with regard to 
enemy warships.” 


Comment: “On the grounds of policy, also, it is 
believed that the rule suggested by the instant 
article (55) should be adopted. The experience 
of the World War (1) demonstrated the great 
difficulty, if not impossibility, of assuring the ob- 
servation of the rules governing visit, search and 
capture, if armed merchantmen are held to retain 
their status as peaceful commercial vessels not 
subject to attack without warning * * *. It 
may be assumed that submarines will be used 
against commercial vessels in another naval war. 
Compliance with visit and search would be much 
more likely if the rule of this article is adopted.” 
(American Journal of International Law, vol. 33, 
pp. 234, 548,552, and 555.) 

The Navy’s 1944 manual of naval warfare will 
probably be complemented by part I, volume 6, of 
the Navy Law Manual. That manual is the proj- 
ect of a special section created within the Office of 
the Judge Advocate General. A tentative outline 
of the 6-volume manual under date of 22 March 
1948 listed 16 chapters on international law, in- 
cluding the basic topics of maritime and aerial war- 
fare, and the newer subject, war crimes. In 
addition to a recital of pertinent treaty provisions 
binding on all civilized countries, the manual will 
draw upon the various other sources, especially the 
highly regarded Harvard research in international 
law. Such treatment of the subject should con- 
form with that desired for the manual as a whole 
and thus serve as a ready-reference handbook for 
the use of naval and marine personnel. 
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It is not altogether impossible that the projected 
international law section of the Naval Law Manual 
may later serve as a basis for future discussions 
leading to treaties on the subject. Such a con- 
tingency is not without precedent. During the 
Civil War, in 1863, to be exact, Francis Lieber, 
professor of public law at Columbia College, a 
naturalized American of German birth, was 
requisitioned by President Lincoln to draw up 
rules of land warfare which were entitled, 
“Instructions for the Government of the United 
States Armies in the Field.” This compilation 
was in the nature of a codification of the then 
existing rules and was based partly upon a book 
written in exile by Hugo Grotius in 1625, entitled, 
“De Jure Belli et Pacis.” Lieber’s compilation 
formed the basis of the laws of war on land which 
were adopted at the International Conference at 
Brussels in 1874 and revised at the Hague Conven- 
tions of 1899 and 1907. The codes and manuals 
of all powers in World War II conformed substan- 
tially to the laws and customs of land warfare 
adopted at those Hague Conventions. Perhaps 
the value of the international law section of the 
Naval Law Manual will-be similarly honored. In 
the meantime, however, the projected manuai 
would supply naval and marine personnel with an 
in-date and uniform guide to the best solutions of 
their immediate international law problems, when- 
ever and wherever they might arise. 


MOTION FOR 
ACQUITTAL 


By Ledr. H. H. Brandenburg, USN 


(The free interchange of ideas and the voicing 
of personal opinions based on study are among 
the chief means by which we learn. It is with this 
in mind, and with the further end in view of 
encouraging the habit of thinking legally, that the 
JAG Journal provides a forum for authors who 
wish to express themselves on controversial sub- 
jects. Any articles of a controversial nature, not 
supported positively by law, naval precedent, de- 
cisions of higher courts or opinions of the Judge 
Advocate General should be recognized as ex- 
pressions of the authors’ opinions, not necessarily 
reflecting the opinions of the Judge Advocate 
General.) 
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— Navy Department has recommended to 
Congress in identical bills (S. 1338 and H. R. 
3687) the following amendment (among others) 
to A. G.N. 


“Art. 48. The Secretary of the Navy is author- 
ized to prescribe, and to modify from time to 
time, the rules of pleading and procedure, in- 
cluding modes of proof, in proceedings before 
naval courts-martial ...” ~~ - 


Upon the assumption that this AGN amend- 
ment will become law, “Naval Courts and 
Boards . . . is in the process of comprehensive 
review and will be reissued . . . as the Naval Law 
Manual . . . Counsel will be permitted to make 
an opening statement and to move for a finding 
of not guilty at the end of the prosecution’s case.” 
(Army and Navy Register,-31 May 1947.) 

The official blessing will thus belatedly attach 
to a procedural device which is standard practice 
in Federal courts, state courts, Army courts-mar- 
tial, and Japanese War Crimes Trials, and which 
has already won for itself some measure of accep- 
tance in Navy courts, particularly summaries. 

The Navy used 12,000 lawyers as reserve officers 
in World War II. Many of these were good trial 


‘lawyers. When acting as defense counsel they 


felt an instinctive compulsion to move for a di- 
rected verdict whenever the prosecution closed 
without proving a prima facie case. In some in- 
stances the motion was granted, and the writer 
knows of no C. M. O. criticizing this procedure. 
C. M. O. 1-1942, 172, the decision most nearly in 
point, states, “In the course of the cross-examina- 
tion in chief of the first prosecution witness, the 
accused moved that the court find the accused not 
guilty of the first specification on the ground that 
the witness testified that the offense was com- 
mitted in a place other than that alleged. The 
J. A. having replied on the law relating to the sub- 
ject matter of the motion the accused withdrew 
it. Although the court was not calied upon to 
make a ruling it was apparent that it entertained 
the motion as made. There is no provision in 
Naval Courts and Boards for reaching a finding at 
any time prior to the end of the trial.” 

This language may be responsible for the reluc- 
tance of some courts-martial to entertain motions 
for acquittal. If so, such courts should re- 
examine the issue under these heads. 

First, it has never been the office of the motion 
for acquittal to truncate a prosecution case. 


Viewed diacritically the motion is not a period; 
it is a question mark. By definition it is a motion 
“for judgment of acquittal of one or more offenses 
charged in the indictment or information after the 
evidence on either side is closed .. .” (Rule 29, 
Federal Rules of Criminal Procedure). It is thus 
an imperative interrogation point (?!), which 
says to the court “I demand an answer to the ques- 
tion—does the prosecution’s entire case amount 
to a prima facie case?” 

In this analysis it seems clear that a JAG dis- 
approval of an unsuccessful attempt to abort a 
prosecutor’s case has small pertinence to the pro- 
priety in general of a genuine motion for acquittal. 

Second, upon a number of occasions the motion 
for acquittal has been inhospitably received on the 
ground that as stated above “there is no provision 
in Naval Courts and Boards for reaching a finding 
at any time prior to the end of the trial”. Naval 
justice has, however, long applied the doctrine that 
an accused may waive his right to put in his evi- 
dence. Does it not then follow that he has the 
right to do the lesser included thing, that is, to 
waive his right to put in his evidence conditioned 
upon a favorable ruling on his motion for acquit- 
tal? But there are even less energetic exercises by 
which routine legal theory may be shown to sup- 
port the motion for acquittal. For example, 

Third, Section 146, N. C. & B., provides that evi- 
dence questions not covered by N. C. & B. and Court 
Martial Orders are to be settled by the rules of 
evidence followed by Federal Courts. Rule 29 (a) 
of Federal Rules of Criminal Procedure authorizes 
the motion for acquittal. If it be contended that 
no evidence question is involved here, the answer 
is that burden of proof, prima facie case and bur- 
den of proceeding are all orthodox evidence topics 
properly defined in the N. C. & B. Evidence chap- 
ter, and that when in their application an accused 
seeks by motion to secure théir benefits and encoun- 
ters resistance, it would seem fair to say that an 
evidence question is in dispute. 

Fourth, the argument that the motion for acquit- 
tal is not provided for in N. C. & B. is not too per- 
suasive in view of the fact that C. M. O. 3-1948, 47 
approves a motion to suppress evidence (NC&B 
provides for no such motion expressly) in a case 
in which the illegally obtained evidence could have 
been equally well attacked by routine objection to 
its admissibility. ; 

Fifth, many motions for acquittal at the close of 
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prosecution’s case have been entertained by Navy 
courts and a diligent search by the writer has failed 
to discover JAG disapproval of any of them. (An 
interesting example is C. M. O. 9-1947,285.) What 
are we waiting for? 

Sixth, it is basic that until the prosecution has 
proved a prima facie case the accused has no duty 
to bring in evidence. But since in a close case the 
only source from which he can know whether a 
prima facie case has been proved is the court, the 
court must have the inherent power to give him a 
ruling on the sufficiency of the prosecution’s case. 
If it has not this power then it has not the power to 
fully secure to him his basic right, reaffirmed in 
countless C. M. O.’s, not to answer anything less 
than a prima facie case. Needless to say, it matters 
little to the accused whether this ruling be made 
merely in response to a request for the court’s 
views, or in judicial approval or disapproval of the 
reply of the JA to the question put to him by the 
accused, or upon a motion for acquittal, or as a 
result of whatever other device the ingenuity of 
defense counsel may contrive. It will however, be 
an experience at once novel and refreshing to the 
writer to learn of a court stating to an accused, 
“The court must deny your motion for acquittal 
because there is no provision in N. C. & B., ete. 
But I am happy to inform you that in the court’s 
opinion the prosecution has not established a prima 
facie case.” Such a hypothetical situation poses 
a number of problems which will press for solu- 
tion when the motion for acquittal has become 
standard practice. 

Central to all these problems is the trial in which 
after a good try the prosecutor has nevertheless 
proved less than a prima facie case. Conceding 
that the motion for acquittal, whether made or not, 
will never dominate such a trial (since if made it 
can be shelved by a reservation of ruling pending 
other steps presently to be discussed, and if not 
made it can be suggested to the accused) the court 
must still escape with what dignity it can from 
an insecure, even potentially dangerous position. 
This position is.simply that if after a prosecution 
case which is 0% to 99% sufficient, the accused 
supplies the deficiency, the court must.either deny 
him the full benefit of his presumption of in- 


nocence and his right to compel the prosecutor to 
carry his own burden of proof, or it must acquit | 


a guilty man. 

The files of the JAG’s office are littered with the 
debris of judicial Don Quixotes who have tilted at 
this fantastic windmill. The tombstones of a 
number of their graves bear the following inscrip- 
tions: CMO’s 2~1945, 80; 2-1945, 836; 1-1945, 27; 
1—1944, 91; 4-1943, 20; 1-1943, 72; 1-1942, 157; 2- 
1939, 208; 1-1939, 43; 7-1938, 37; 9-1982, 9, 10; 
8-1931, 18; 1-1931, 31; 7-1931, 18, 19. 

It is the writer’s view that Navy courts have 
even now full power to deal with this matter, and 
that, as stated, some with the J AG’s tacit approval, 
have already exercised this power to good effect. 
The experience of these courts gives a preview of 
the flexibility we may in the future expect of all 
Navy courts in disposing of the little prima facie 
case that wasn’t there. This experience indicates 
that at the close of the prosecution’s insufficient 
case the court can either: : 


(a) inform the recorder that he has not 
proved a prima facie case, thus inviting the 
accused to abstain from offering evidence; 

(b) grant a motion for acquittal, or if none 
be made state its readiness to entertain one and 
then grant it; 

(c) inform the recorder that unless he offers 
more evidence the motion for acquittal will be 
granted, suggesting at the same time that he 
inform the convening authority, so that. the 
latter may be certain all evidence resources have 
been exhausted, and so that he may, if he de- 
sires, authorize a nolle prosequi. 


Of these techniques (c) moves most surely to 
its ends—and leaves the fewest scars. 

At one blast it compels the prosecutor to com- 
mit his last ditch reserves, it puts the covening 
authority on notice, it exhibits an impeccably cor- 
rect regard for the convening authority’s “reason- 
able belief” (before trial) that a conviction would 
emerge, 9-1936, 10, and it guarantees that neither 
the court nor the reviewing authorities will be 
horned on the dilemma of the accused who collab- 
orated with the recorder in achieving a prima 
facie case. 
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